


























































WATER RESOURCES COMMITTEE 
Council of the County of Maui 

June 15, 2005 

Madam Chair, are privy, if you could share that. Or could we have that as one of our, a written updated 
report on what1s happening with that contract? 

CHAIR ANDERSON: That1s a good idea. I'm going to ask Mr. Raatz to respond to your inquiry, and then, 
maybe what will do is, is put it in written form in a memo--

VICE-CHAIR TAVARES: Uh-huh. 

CHAIR ANDERSON: --to the Committee, so that it1s on the public record, it's in writing. And I'd also, 
Member Tavares, the, the summary that Mr. Raatz just gave us, I think that we could also put that in a 
memo form. 

VICE-CHAIR TAVARES: Okay. 

CHAIR ANDERSON: And I guess, it 1s very helpful, I think, and that way it1s on the record, not just for us but 
for the public to go back and reference. So, we1ll do that, too. Mr. Raatz, can you shed some light on 
Ms. Tavares1 question about Special Counsel? 

MR. RAATZ: Yes. Thank you, Madam Chair. Last term, the 2003-2005 Council term, the Special Counsel 
that was hired to provided by water-related issues did provide a confidential report to the Water 
Resources Committee, and that document is still deemed confidential. I believe it was reviewed in 
executive session by the Water Resources Committee towards the end of last term. 

VICE-CHAIR TAVARES: Thank you. And 1 think that was the meeting I wasn1t here for. I missed that one. 
But so if I wanted to look at it then I'd have to come and see you or the secretary to look at that report 
since it 1s still deemed confidential? 

MR. RAATZ: That1s correct. 

VICE-CHAIR TAVARES: Okay. Thank you and thank you for that clarification. 

CHAIR ANDERSON: But I think that there is, there is more we can reveal about that rather in reference to 
your question about the Rules. If, I think the ... Mr. Raatz, could you explain where we, without 
revealing anything confidential, why the former Committee Chair chose not to proceed with any further 
funding for Special Counsel? That's really what happened, right? 

MR. RAATZ: Madam Chair, the staff is not, the staff is not able to, excuse me, Madam Chair, staff is not able 
to answer that question at this time. Again, part of it is the confidentiality issues, and, secondly, I just, as 
a matter of factual record, I'm not, I'm not sure of the answer to that as well. 

CHAIR ANDERSON: Okay. 

VICE-CHAIR TAVARES: Thank you. 
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CHAIR ANDERSON: Okay. Are you satisfied that, Ms. Tavares? 

VICE-CHAIR TAVARES: Yes and I'll, I'll follow up on it. 

CHAIR ANDERSON: And, excuse me, I currently hold the, under lock and key, the executive session minutes 
for that meeting, so. 

VICE-CHAIR TAVARES: Oh. 

CHAIR ANDERSON: I'd be happy to pass them on. 

VICE-CHAIR TAVARES: Alright. Thank you. 

COUNCILMEMBER JOHNSON: Madam Chair. 

CHAIR ANDERSON: Ms. Johnson. 

COUNCILMEMBER JOHNSON: You know my contention all the way along has been for us to just move 
forward with drafting policy, because I always found it objectionable to have outside attorneys interpret 
what it was that we actually meant when we proposed the Charter amendment or when it was actually 
adopted because we have all of the minutes through the Charter Commission. Everything was drafted. 
Outside counsel does not make policy. We make policy. 

So, I'm really very pleased that you have taken a position or at least the initiative to move forward 
because I agree. I don't think we should spend another dime on outside counsel. We are the 
policy-making body, the Charter change gave us the authority to do that. I think we should just move 
forward along with that direction, so I'm pleased to see that you're doing it. 

The other thing that I would ask is that when we're looking, I guess, at just the role and responsibility for 
the different appeal boards, whatever, will that require -- let's say, if we were to recommend or it would 
be recommended that we do a new review board for any policy that was being challenged by somebody 
who didn't agree on an appeal -- would that require a Charter amendment? 

CHAIR ANDERSON: I'm not quite sure I understand what you're saying--

COUNCILMEMBER JOHNSON: Well--

CHAIR ANDERSON: --when somebody appeals a policy? 

COUNCILMEMBER JOHNSON: Let's say, let's say that they appeal a decision that the Board of Water Supply 
would make. I think David mentioned Board of Varianc.es and Appeals. If there's going to be a new 
board formed that appeals a decision that was made by Board of Water Supply if there is this formation 
of a new Board does that require a change in our County Charter? 
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CHAIR ANDERSON: Well, first of all the appeal today would be to the Director of Water Supply. The Board 
of Water Supply is only an advisory body now, so they don't make decisions that need to be appealed. 
Currently, what's happening is, and what's happened in the past for an appeal, the Board of Water Supply 
has the authority to hear appeals to decisions, excuse me, by the Director of Water Supply. 

But now that they are an advisory board only, they recommend their ... appeals are still heard in front 
of the Board of Water Supply, but they don't have the authority to override the Director's decision. 
Instead what they do is just give a recommendation to the Director. And as far as I know, I have been 
told that he has honored any recommendation that's been made by the Board. 

But for the purpose of, you know, instituting Rules and Regulations to fit our Charter Amendment, we 
do have to make a decision on, on who the appellate body would be. And I don't, I don't see any 
problem with it being the Board of Water Supply, but that's up to the Council when we get into that 
discussion. So, I don't know if that answers your question but. 

COUNCILMEMBER JOHNSON: Yeah. Yeah. And the only thing I'm trying to determine is that if it was, 
let's say, it was deemed that the appeal body would be the Board of Water Supply, would that actually 
require a Charter change, because right now in, according to the Charter they're onl y advisory. 

So, would that require a new Charter Amendment or could we just do it under ordinance? And I guess 
that would be a question either for Corp. Counselor Attorney Raatz. 

CHAIR ANDERSON: Well. Actually, we discussed this earlier, and there a provision that says in the Charter 
that, that the Board of Water Supply, yes, they're advisory but they, there's -- what's the phrase again, 
Mr. Raatz? -- any other--

MR. RAATZ: They shall perform other duties as prescribed by law. 

CHAIR ANDERSON: Thank you. 

COUNCILMEMBER JOHNSON: So, we could put it in an ordinance then in the form of an ordinance without 
having to go through the whole rigmarole of--

CHAIR ANDERSON: I think so. 

COUNCILMEMBER JOHNSON: --the Charter change. Okay. That, that's all I really wanted to know. 

CHAIR ANDERSON: And we would get an opinion from Corp. Counsel on that before we proceed. 

COUNCILMEMBER JOHNSON: Okay. I, I really appreciate that and if it's anything different, Mr. Kushi, I'm 
hoping you'll let us know. But I really do appreciate your, Chair, you know, your direction, 
Madam Chair, on this issue, because I think that, as a policy-making body, we should just make the 
policies and have the Administration administer what the policies are. 
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CHAIR ANDERSON: Yeah. And I don't think this is anything that's outside the executive or confidentiality, 
but that it was determined that we are, we have the authority. There was other reasons that it was done 
in executive session. 

So and as far as the Rules, I mean if the, once we get into this, if the Members feel that it's too 
cumbersome and that we should hire special counsel to work on these Rules then we can certainly 
entertain that at that time. But I think we should give it a shot, because we're not reinventing the wheel. 

We already have a set of Rules and Mr. Kushi brought forward this, this morning, some Rules that were 
drafted prior to Board of Water Supply becoming semi-autonomous or rather the Department of Water 
Supply becoming semi-autonomous. And so these Rules were drafted when the authority was still with 
the Council. And they were never adopted, we really don't know why, but they were drafted in 1990. 

So, it gives us a format and a framework to, to work from. So, hopefully, we can incorporate the current 
Rules that we have into a new format, so that when we ... well, to tell you the truth, I haven't look at 
this enough and staff hasn't really had a chance to look at it: 

So, I'm not certain if we're going to just take the current Rules that we have and work from those, and 
then once we get what we want to be included as an ordinance then that part of it we can take and 
reformat into this other format. 

But we don't want to be dealing with Rules and Regulations that really aren't part of our purview. And 
there's an awful lot in here that is really administrative in nature, and we don't need to deal with that. 
So, that's going to be the, the direction that we're going to take. Are there any suggestions or concerns 
with that direction by the Members? Ms. Tavares. 

VICE-CHAIR TAVARES: Yeah. Thank you. You know why I want to, raised my hand, I grab my mike. I 
think that we need to tackle this 800 pound gorilla and just do it. It's not gonna go away and I think the, 
when we do work on it though, I would, I would ask for consideration that, that be the only item 
scheduled--

CHAIR ANDERSON: Oh, yeah. 

VICE-CHAIR TAVARES: --in case there's a whole lot of discussion about certain things. But, you know, 
whether it takes an outside group or meetings of, of Corp. Counsel and our staff and whatever to try to 
get the outline of how this would look--

CHAIR ANDERSON: Uh-huh. 

VICE-CHAIR TAVARES: --before the, you know, to get it in some semblance of order. I mean it's like we 
have to write a title, a new chapter. I mean, we don't have to write the guts of it, but it's gotta be, you 
know, organized in such a way that it meets the, the standards for code ... , codification, I guess, and, and 
stuff like that. And I know that our Corporation Counsel staff is very good at that part of writing new 
stuff. 
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I've had, you know, opportunities to look at some of their work as they helped me with other Committee 
work before. So I'm, I'm confident that our, our staffs and our Corp. Counsel could really come up with 
a fine ordinance. Thank you. 

CHAIR ANDERSON: I'm happy to hear that because I feel the same way. And you know, they already have 
the expertise. because they've been dealing with the Board of Water Supply all these years. So, you 
know, you know, you have to bring somebody new up to speed and that could take quite a bit of time 
compared to what -- 'course it's a matter of time, too. Mr. Kushi, how much time do you have? 

COUNCILMEMBER JOHNSON: He's retiring. 

CHAIR ANDERSON: Is he laughing? 

VICE-CHAIR T A V ARES: Is he retiring? 

COUNCILMEMBER JOHNSON: I'm just kidding, but he wants to after he heard that. 

VICE-CHAIR TAVARES: I didn't vote for that resolution. 

CHAIR ANDERSON: And one other thing I wanted to mention, Members, you know, there are, we're going to 
start from the basis of what we already have here and, and try to fine-tune it. But I do believe that there 
are things that we need to put in the code that. .. (CHAN GE TAPE) ... addressed and that is one, one, I 
think, is a real important thing is the reservation list. Because all of you guys get calls, I'm sure. How 
come my name is not on the list? Or I thought I was No. 20 and now I'm number, I'm 100. 

WR-4 

We need to provide transparency, because this is a public resource. Everybody should have a fair share 
at it, and whatever type of system that's in place to process people for water meters it needs to be 
transparent in every way. So, we'll make every effort to do that. 

WATER USE AND DEVELOPMENT PLAN (c.c. No. 05-38) 

CHAIR ANDERSON: Okay, Members, if there's no other questions I think we're all ready for lunch, right? 
And I'm going to defer all of these items with no objections? 

COUNCIL MEMBERS VOICED NO OBJECTIONS. 

CHAIR ANDERSON: Thank you, Members. 

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: ANDERSON, JOHNSON, 
MOLINA, PONTANILLA, AND TAVARES) 

ACTION: DEFER ALL THREE ITEMS. 
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CHAIR ANDERSON: Without objection then, we'll adjourn this meeting for June 15th •.•. (gavel) ... 

ADJOURN: 12:15 p.m. 

Water Resources Committee 

wr:min:050615 Transcribed by: Ann Freitas 
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